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UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

PRAMIL S.R.L. (ESPHARMA) )
) Cancellation No. 92032341
Petitioner, ) Mark: OMIC PLUS
) Reg. No. 2,447,970
V. )
)
MICHEL FARAH )
)
Registrant. )
)

REGISTRANT’S MOTION TO REOPEN TESTIMONY PERIOD TO
INTRODUCE NEWLY DISCOVERED EVIDENCE

Registrant, MICHEL FARAH, (“Farah”), pursuant to TBMP § 509.01(b)(2),
hereby moves for the testimony period to be reopened for the purpose of introducing
newly discovered evidence, comprised of certain pleadings and orders entered in the civil
action styled Gapardis Health and Beauty, Inc. v. International Beauty Exchange, Inc.
and Pramil S.R.L.. (Esapharma), in the U.S. District Court for the Southern District of
Florida, Case No. 06-20619-CIV-MORENO. The pleadings and orders were all made
and filed after the testimony period in this proceeding, and papers from the civil action
evidence facts that have a significant bearing upon this proceeding, including admissions
made by the Petitioner here.

As has already been made clear in prior motions in this proceeding, the
Registrant’s exclusive licensee, Gapardis Health and Beauty, Inc., filed a civil action
alleging that Pramil, the Petitioner here, had infringed upon certain trademarks, including
the mark that is the subject of this proceeding, OMIC PLUS. See Docket Entries 43, 45

through 54. Following service of process upon Pramil in Italy, and because Pramil did not



respond in the civil action, the Court entered a default and a default judgment against
Pramil. Subsequently, the Court entered a permanent injunction against Pramil,
prohibiting it, among other things, from using the OMIC PLUS trademark, from
infringing the OMIC PLUS trademark, and from using any trademark that falsely
represents Pramil’s goods as being connected with, approved by, or sponsored by Farah.

Accordingly, Registrant submits that the following documents, all documents of
record in Gapardis Health and Beauty, Inc. v. International Beauty Exchange, Inc. and
Pramil S.R.L. (Esapharma), U.S. District Court for the Southern District of Florida, Case
No. 06-20619-CIV-MORENO, are newly discovered evidence that have a substantial
bearing on this proceeding, and should be permitted to be entered into evidence in this
proceeding:

1. The Complaint filed on March 13, 2006, a copy of which is attached
hereto as Exhibit A.

2. The Clerks” Default entered on November 21, 2006, a copy of which is
attached hereto as Exhibit B.

3. Default Final Judgment as to Defendant Pramil S.R.L. (Espharma) and
Order of Reference to Magistrate Judge for Determination of Damages entered on
January 9, 2007, a copy of which is attached hereto as Exhibit C.

4 Order Granting Permanent Injunction Against Defendant Pramil S.R.L.
(Espharma) entered on May 23, 2007, a copy of which is attached hereto as
Exhibit D.

Legal Arecument

Section 509.01(b)(2) of the Trademark Trial and Appeal Board Manual of
Procedure provides:

If a party files a motion to reopen its testimony period to introduce newly
discovered evidence, the moving party must show not only that the

proposed evidence has been newly discovered, but also that the evidence
could not have been discovered earlier through the exercise of reasonable



diligence. However, even if a sufficient showing of due diligence has been
made, the Board will not automatically reopen a party’s testimony period
for introduction of the new evidence. The Board must also consider such
factors as the nature and purpose of the evidence sought to be brought in,
the stage of the proceeding, and prejudice to the nonmoving party.

A. Even though this application comes late in the proceeding, the
evidence could not have been discovered prior to the close of the
testimony period through the exercise of reasonable diligence.

The testimony period in this case extended through February 28, 2005. See

Docket Entry 29. The evidence that Farah now seeks to introduce did not exist until long
after that date and thus could not have been discovered prior to the close of the testimony

period through the exercise of reasonable diligence.

B. Evidence sought to be introduced is for a proper purpose and of a
proper nature.

The documents sought to be admitted as evidence establish facts that are not only
relevant but of significant importance to the determination to be made in this proceeding.
Due to Pramil’s default in the civil action, the allegations of the complaint are deemed
admitted. As the Court of Customs and Patent Appeals has stated, “[a] default judgment
reflects a finding that a party’s conduct amounts to admission of truth in his opponent’s
allegations.” Wells Cargo, Inc. v. Wells Cargo, Inc., 606 F.2d 961, 964 (C.C.P.A. 1979)
See also Old Grantian Co. v. William Grant & Sons, Ltd., 53 C.C.P.A. 1257, 1260
(CCPA 1966) (‘“failure to answer is taken as an admission of the truth of the facts stated
in the complaint”). Thus, Pramil’s default constitutes its admission of the allegations of

the Complaint and its admission of its infringements of Registrant’s OMIC PLUS mark.



Although the Complaint itself was filed on March 13, 2006, it was the entry of the
default judgment many months later that vested the Complaint with evidentiary value, as
the default judgment affirmed Pramil’s admission of the allegations of the Complaint.

To the extent that Pramil contends that confusion may exist between it’s claimed
mark OMIC and Farah’s registered mark OMIC PLUS, Pramil’s use of the OMIC mark
would come within the prohibition of the Court’s injunction, which prohibits any
infringement of the OMIC PLUS mark by Pramil, and any use of a trademark by Pramil
that falsely represents connection with Farah. “Although the terms of . .. an injunction
impose a heavier burden on an infringing party with a re-designed mark than is imposed
on a newcomer with a similar mark, ‘a party who has once infringed a trademark may be
required to suffer a position less advantageous than that of an innocent party.”” Wella
Corp. v. Wella Graphics, 37 F.3d 46, 48 (2d Cir. 1994) (citing Oral-B Labs. v. Mi-Lor
Corp., 810 F.2d 20, 24 (2d Cir. 1987). In Wella, the Court found that a party which had
been enjoined from infringing a competitor's mark could not thereafter use a different
mark which was nonetheless confusingly similar to the mark from which infringement
had been enjoined.

The evidence that Farah seeks to introduce is relevant to this proceeding, as it
constitutes admissions by Pramil regarding its own rights in the mark and the rights
owned by Farah and asserted by Farah’s exclusive licensee, Gapardis. The nature of the
evidence is not suspect, as it derives directly from the United States District Court.

C. The re-opening of testimony for the introduction of this evidence will
not prejudice Pramil.

The introduction of this evidence, while perhaps harmful to Pramil’s case, is not

unduly prejudicial. Pramil has been aware of the litigation commenced in the District



Court from its outset, and has had specific notice of the entry of the default judgment,
through filings regarding these matters made before this Board. See Docket Entries 43,
45, 51.

The Complaint provided to Pramil as an attachment to Registrant’s Motion to
Suspend, Docket Entry 43, clearly identifies Pramil as a defendant in the civil action
brought in the Southern District of Florida. The Court’s entry of a default judgment
demonstrates that the Court was satisfied that Pramil had been properly served with
process, that Pramil had been placed on actual notice of the claims against it, and that
Pramil had been provided with an opportunity to assert defenses. Although both a default
judgment and an injunction have been issued against it, and although a decision on
damages is pending against it, Pramil has made no effort to contest the sufficiency of
service of process before the Southern District of Florida.

Conclusion

In light of the foregoing, Registrant requests that the testimony period be
reopened for the purpose of submitting the newly discovered items of evidence described
above.

Respectfully submitted this 1st day of August, 2007.

/s/David M. Rogero/

David M. Rogero

DAVID M. ROGERO, P.A.

2625 Ponce de Leon Boulevard, Suite 280
Coral Gables, FL 33134

Telephone (305) 441-0200
Fax (305) 460-4099

Attorney for Registrant Michel Farah



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion to Reopen
Testimony Period to Introduce Newly Discovered Evidence was sent by first class mail
with proper postage affixed, the 1st day of August, 2007, to the following counsel for
petitioner:

Donald L. Dennision
Dennison, Schultz, Dougherty
1727 King Street, Suite 105
Alexandria, VA 22314

/s/David M. Rogero/
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No.

GAPARDIS HEALTH AND BEAUTY, )@

NG ) ' CIV -MORENO
Plaintiff, )
) I;TE rmcg .
V. ) K ..-‘ T “f T I / . 'L‘ijg
)
PRAMIL S.R.L. (ESAPHARMA) and ) 3
INTERNATIONAL BEAUTY ) o
EXCHANGE, INC. ) i
| ) | =z
Defendants. =
- w
w
COMPLAINT

Plaintiff, Gapardis Health & Beauty, Inc. (herein “the Mitchell Group”), by its

undersigned attorney, for its Complainf against the Defendants, alleges as follows:
I. The Nature of the Action

1. This is an action for injunctive and monetary relief for trademark
infringement in violation of Sections 32 and 43 of the Lanham Trademark Act (15 U.S.C.
§ 1114 and 1125), for counterfeiting in violation of the Trademark Counterfeiting Act of
1984 (15 U.S.C. § 1116-17), for false descriptions and representations in commerce
under Section 43 of the Lanham Trademark Act (15 U.S.C. §1125), for cancellation of
the registration of a mark pursuant to §37 of the Lanham Trademark Act (15 U.S.C.

§1119), and for unfair competition and unjust enrichment in violation of Florida common

law.



II. The Parties

2. Plaintiff the Mitchell Group was, at all times pertinent, and is, a
corporation organized under the laws of Florida with its principal place of business in
Miami, Florida, which does business as The Mitchell Group.

3. Upon information and belief, defendant Pramil S.R.L. (Esapharma)
(herein “Pramil”) was, at all times pertinent, and is, a corporation organized under the
laws of Italy, which regularly conducts business within the United States and in the state
of Florida.

4. Upon information and belief, defendant International Beauty Exchange,
Inc. (herein “IBE”) was, at all times pertinent, and is, a corporation organized under the
laws of the State of Florida, with its principal place of business at 1592 N.W. 159th
Street, Miami, Florida 33169. Upon information and belief, IBE is a wholesaler and
distributor of health and beauty products.

II1. Jurisdiction and Venue

5. This Court has jurisdiction over the subject matter of this action, pursuant
to 28 U.S.C. § 1331, 1338 and 1367.

6 The defendants are subject to personal jurisdiction in that they reside,
transact or do business in Florida and the infringing and counterfeit products which are
the subject of this action are being distributed in Florida.

7. Venue is proper in this judicial district, pursuant to 28 U.S.C. 1391(b)(1)
and (2), because one of the defendants resides in the district, a substantial part of the
events giving rise to the claims occurred in this district, and a substantial part of the

property that is the subject matter of the action is situated within this distric:.



IV. Plaintiff’s Marks

8. The Mitchell Group conducts business in commerce as a distributor of
beatiay and skin care products, including the importation and wholesale and retail sales of
such >roducts. Among other products, the Mitchell Group distributes and sells soaps,
loticrs, milks, creams, and gels for the face and body bearing the trademarks CAROTIS,
OMIT PLUS, PRECIOUS, IKB, REGGE LEMON and LEXUS OF ENGLAND.

9. The Mitchell Group is the owner of the trademark CAROTIS, which is
regis-2red with the United States Patent and Trademark Office, under Registration
No.2:80543. The mark was registered on January 28, 2003, based upon first use in
comrierce in 1998.

10.  The Mitchell Group is the exclusive licensee for the sale and distribution
of pr- Jucts bearing the trademark OMIC PLUS in the United States. The mark OMIC
PLUS is owned by Michel Farah, and is registered with the United States Patent and
Trademark Office under Registration No. 2447970. The mark was registered on May 1,
200! based upon first use in commerce in November 1990.

11.  The Mitchell Group is the exclusive licensee for the sale and distribution
of pr-ducts bearing the trademark PRECIOUS in the United States. The mark
PRETTOUS is owned by Precious Beauty Products, Ltd., and is registered with the
Unite : States Patent and Trademark Office under Registration No. 2603832. The mark
was “>gistered on August 6, 2002, based upon first use in commerce in 1996.

12.  The Mitchell Group is the exclusive licensee for the sale and distribution
of pr iucts bearing the trademark IKB in the United States. The mark is owned by IKB

Indu: -es Nigeria Limited, of Lagos, Nigeria, which has filed an application for the



registration with the United States Patent and Trademark Office under Serial No.
76580836, based upon first use in commerce in February 1988.

13.  The Mitchell Group is the exclusive licensee for the sale and distribution
of products bearing the trademark REGGE LEMON in the United States. The mark is
owned by Duwin Pharmaceutical and Chemical Co. Ltd., of Lagos, Nigeria. The Mitchell
Group has been using this mark in commerce since at least January of 1992.

14.  The Mitchell Group is the exclusive licensee for the sale and distribution
of products bearing the trademark LEXUS OF ENGLAND (and design), which is
registered with the State of Florida on February 14, 2000, by the owner of the mark,
Mitchell Cosmetics, Inc., Kingstown, St. Vincent and the Grenadines.

15.  The packaging and trade dress of the products marketed by the Mitchell
Group under each of the marks CAROTIS, OMIC PLUS, PRECIOUS, IKB, REGGE
LEMON and LEXUS OF ENGLAND is distinctive.

16.  The health and beauty products distributed by the Mitchell Group under
the marks CAROTIS, OMIC PLUS, PRECIOUS, IKB, REGGE LEMON and LEXUS
OF ENGLAND are marketed to an ethnic market which includes the African and
Caribbean markets. The Mitchell Group has devoted efforts to the marketing and
promotion of CAROTIS, OMIC PLUS, PRECIOUS, IKB, REGGE LEMON and LEXUS
OF ENGLAND health and beauty products in such ethnic markets.

17.  Products bearing the CAROTIS, OMIC PLUS, PRECIOUS, IKB, REGGE
LEMON and LEXUS OF ENGLAND trademarks and the trade dress of such products
have come to be known by the African and Caribbean markets throughout the U.S. as

health and beauty aids of the highest quality. Therefore, the CAROTIS, OMIC PLUS,



PRECIOUS, IKB, REGGE LEMON and LEXUS OF ENGLAND trademarks and their
trade dress and the good will associated with them are of inestimable value to Plaintiff.

18. Net sales of CAROTIS, OMIC PLUS, PRECIOUS, IKB, REGGE
LEMON and LEXUS OF ENGLAND products in the U.S. by the Mitchell Group have
been substantial. As the unit cost for the these products is small, these sales represent a
considerable quantity of product.

19.  Insettlement of prior litigation, defendant IBE entered into a Global
Settlement Agreement, as of September 8, 2003, with a number of other parties,
including the Mitchell Group, and upon information and belief with the knowledge and
consent of Pramil, in which it was agreed, among other things, that:

A. IBE waived and relinquished all right, title and interest in and to
the mark CAROTIS and associated trade dress and transferred and assigned all such
right, title and interest to the Mitchell Group, and IBE agreed that it would “immediately
and permanently cease and desist from manufacturing, exporting, importing, distributing
selling, offering for sale or engaging in any other commercial activities with respect to
products bearing the CAROTIS Trademarks, both counterfeit and genuine.”

B. IBE waived and relinquished all right, title and interest in and to
the mark PRECIOUS and associated trade dress and transferred and assigned all such
right, title and interest to the Mitchell Group, and IBE agreed that it would “immediately
and permanently cease and desist from manufacturing, exporting, importing, distributing
selling, offering for sale or engaging in any other commercial activities with respect to

products bearing the PRECIOUS Trademarks, both counterfeit and genuine.”



V. The Defendants’ Scheme

20.  Upon information and belief, the defendants have devised a scheme to
distribute products. bearing reproductions, counterfeits, copies and colorable imitations of
one or more of the CAROTIS, OMIC PLUS, PRECIOUS, IKB, REGGE LEMON and
LEXUS OF ENGLAND trademarks and the trade dress of products bearing those marks.

21. Pursuant to this scheme, defendants have distributed the same types of
products as those distributed by the Mitchell Group, under brands and trade dress that
copy or imitate the marks and trade dress used by the Mitchell Group, namely CAROTIS,
OMIC PLUS, PRECIOUS, IKB, REGGE LEMON and LEXUS OF ENGLAND.

22. In furtherance of the defendants’ scheme, the defendants caused to be filed
with the U.S. Patent and Trademark Office, in the name of Pramil, an opposition
proceeding, opposing the application of Mitchell Cosmetics SARL, a Swiss corporation,
to register the trademark REGGE LEMON. Because of the failure of Mitchell Cosmetics
SARL to submit evidence in support of its application, and not based upon a
determination on the merits, defendants’ opposition proceeding was successful, and the
application of Mitchell Cosmetics SARL was deemed abandoned on February 16, 2006.

23. In furtherance of the defendants’ scheme, the defendants caused to be filed
with the U.S. Patent and Trademark Office, in the name of IBE, an application for
registration of the mark REGGE LEMON, based upon a claimed first use of such mark
on April 20, 1997, on cosmetics in International Class 003 and on medicated skin care
preparations in International Class 005.

24, In furtherance of the defendants’ scheme, the defendants caused to be filed

with the U.S. Patent and Trademark Office, in the name of Pramil, a cancellation



proceeding, seeking the cancellation of the registration by Michel Farah if the trademark
OMIC PLUS. Defendants’ cancellation proceeding remains pending before the U.S.
Trademark Trial and Appeals Board.

25. In furtherance of the defendants’ scheme, defendant IBE caused to be filed
with the U.S. Patent and Trademark Office, on February 16, 2006, an application for
registration of the mark OMIC, based upon a claimed first use of such mark on May 13,
1994, on cosmetics in International Class 003.

26. In furtherance of the defendants’ scheme, defendant IBE caused ‘o be
filed with the U.S. Patent and Trademark Office, on February 21, 2006, an application
for registration of the mark OMIC PLUS, based upon a claimed first use of such mark on
May 13, 1994, on cosmetics in International Class 003.

27. In furtherance of the defendants’ scheme, defendant IBE caused o be
filed with the U.S. Patent and Trademark Office an application for registration of the
mark PRECIOUS BEAUTY, based upon a claimed first use of such mark in May 2003
on body and hair care products in International Class 003. This mark was registered on
May 10, 2005, under Registration No. 2948923, In late 2005 or early 2006, defendants
began distributing products bearing the PRECIOUS BEAUTY mark which imitate the
trade dress of products distributed by the Mitchell Group under the PRECIOUS mark.

28. . In furtherance of the defendants’ scheme, upon information and »=lief,
Defendants designed, purchased, distributed and sold their infringing products, as alleged
below, knowing them to be infringing, and in some instances counterfeit, or at a
minimum, purchased and sold their products with willful blindness as to their

authenticity.



29.  The sale and distribution of the infringing products by defendants has and
will cause substantial and irreparable damage to Plaintiff in at least the following
respects:

(1) The infringement by defendants of registered trademarks and trade
dress will mislead and confuse consumers as to the origin and source of the products;

(ii).  The distribution and sale by defendants of the infringing products
will cause irreparable damage to the invaluable reputation and goodwill that Plaintiff has
built for its trademarks and trade dress;

(iii)  When the consumer purchases the infringing products, the
consumer will be misled into believing that he is purchasing plaintiff’s products.
However, the infringing products potentially exposes consumers to, among other things,
the hazards of contaminated ingredients, defective manufacture or negligent handling;
and

(iv)  The infringement by defendants of plaintiff’s trademarks and trade
dress will dilute the distinctive quality of the trademarks and trade dress.

COUNT 1

30.  Plaintiff repeats and realleges paragraphs 1 through 29 as if fully set forth
herein.

31.  Inviolation of 15 U.S.C. § 1114(1)(a), defendants used in commerce,
without plaintiff’s consent, either a reproduction, counterfeit, copy or colorable imitation
of the registered trademarks CAROTIS, OMIC PLUS, and PRECIOUS in connection
with the sale, offering for sale, distribution, or advertising of defendants’ infringing

sroducts which use is likely to cause confusion, or to cause mistake or to deceive.



32.  Plaintiff has been and continues to be damaged by the defendants above-
stated activities and conduct. Defendants have profited thereby and, unless defendants are
enjoined, Plaintiff’s business, goodwill and reputation will suffer irreparable injury which
cannot be adequately calculated or compensated for solely by money damages.

COUNT II

33. Plaintiff repeats and realleges paragraphs ! through. 29 as if fully set forth
herein.

34.  Inviolation of 15 U.S.C. § 1114(1)(b), defendants reproduced,
counterfeited, copied or colorably imitated the registered trademarks CAROTIS, OMIC
PLUS, and PRECIOUS and applied such reproductions, counterfeits, copies or colorable
imitations to labels and packages intended to be used in commerce upon or in connection
with the offering for sale, distribution or advertising of defendants’ infringing products
which use is likely to cause confusion, to cause mistake or to deceive.

35.  Plaintiff has been and continues to be damaged by the defendants’ above-
stated activities and conduct. The defendants have profited thereby and, unless
defendants are enjoined, plaintiff’s business, goodwill and reputation will suffer
irreparable injury which cannot be adequately calculated or compensated for solely by
money damages.

COUNT III

36.  Plaintiff repeats and realleges paragraphs 1 through 29 as if fully set forth
herein.

37.  Inviolation of 15 U.S.C. §1125(a)(1)(A), defendants, in connection with

the distribution and sale of products that infringe upon the trademarks CAROTIS, OMIC



PLUS, PRECIOUS, IKB, REGGE LEMON and LEXUS OF ENGLAND, and upon the
trade dress of products marketed by the Mitchell Group under such marks, used in
commerce words, terms, names, symbols, or devices, or combinations thereof, or false
designations of origin, false or misleading descriptions of fact or false or misleading
representations of fact, which were likely to cause confusion or to cause mistake, or to
deceive as to the approval of the defendants’ goods by plaintiff.

38.  Plaintiff has been and continues to be damaged by the defendants’ above-
stated activities and conduct. The defendants have profited thereby and, unless the
defendants are enjoined, plaintiff’s business, goodwill and reputation will suffer
irreparable injury which cannot be adequately calculated or compensated for solely by
money damages.

COUNT IV

39.  Plaintiff repeats and realleges paragraphs 1 through 29 as if fully set forth
herein.

40.  Inviolation of 15 U.S.C. § 1125(a)(1}B), defendants, in connection with
the distribution and sale of products that infringe upon the trademarks CAROTIS, OMIC
PLUS, PRECIOUS, IKB, REGGE LEMON and LEXUS OF ENGLAND, and upon the
trade dress of products marketed by the Mitchell Group under such marks, used words,
terms, names, symbols, or devices or combinations thereof, or false designations of
origin, false or misleading descriptions of fact or false or misleading representations of
fact, which in commercial advertising or promotion, misrepresented the nature,

characteristics, qualities or geographic origin of the defendants’ infringing products..

10



41.  Plaintiff has been and continues to be damaged by the defendants’ above-
stated activities and conduct. The defendants have profited thereby and, unless
defendants are enjoined, plaintiff’s business, goodwill and reputation will suffer
irreparable injury which cannot be adequately calculated or compensated for solely by
money damages.

COUNTV

42.  Plaintiff repeat and reallege paragraphs 1 through 29 as if fully set forth
herein.

43. In violation of the common law of the State of Florida, defendants have
unfairly competed with plaintiff by packaging, labeling and/or selling the defendants’
infringing products.

44.  Plaintiff has been and continues to be damaged by the defendants’ above-
stated activities and conduct. The defendants have profited thereby and, as a result,
plaintiff is entitled to punitive damages from the defendants.

COUNT VI

45.  Plaintiff repeats and realleges paragraphs 1 through 29 as if fully set forth
herein.

46.  Based on defendants’ counterfeiting of plaintiff’s genuine products,
defendants have unjustly enriched themselves at Plaintiff’s expense.

47. Equity and good conscience dictate that defendants not be permitted to
retain the profits from their counterfeiting of plaintiff genuine products.

43.  Plaintiff has been damaged by a sum which cannot be ascertained at this

time.



49.  Plaintiff has no adequate remedy at law.
COUNT VII

50.  Plaintiff repeats and realleges paragraphs 1 through 8, 11. 14 through 21,
and 27 through 29, as if fully set forth herein.

51.  Plaintiff believes that it is or will be damaged by Defendzat’s registration
of the mark PRECIOUS BEAUTY on the principal register.

RELIEF SOUGHT

WHEREFORE, Plaintiff demands judgment against the Defendarts as follows:

(a) that preliminary and permanent injunctions be issued enjoinin g Defendants,
their subsidiaries, parents, affiliates, agents, servants, employees, directcrs, officers and
attorneys and those persons or entities in active concert or participation vith them:

@) From using infringing and counterfeit products bearing Plaintiff’s
trademarks or reproductions, counterfeits, copies or colorable imitations :hereof;

(i)  Except for surrendering to Plaintiff the infringing ind counterfeit
products, from possessing, receiving, manufacturing, assembling, distrituting,
warehousing, shipping, transshipping, transferring, storing, advertising, sromoting,
offering, selling, offering or holding for sale, disposing, or in any other manner handling
or dealing with any goods, packaging, wrappers, containers and recepticals, and any
catalogues, price lists, promotional materials and the like bearing a copy or colorable
imitation of the plaintiff’s trademarks and/or trade dress;

(i)  From infringing the plaintiff’s trademarks and/or ~ade dress;

(iv)  From otherwise unfairly competing with Plaintiff’

12



(v)  From using any reproduction, counterfeit, copy or colorable
imitation of the plaintiff’s trademarks and/or trade dress in connection with publicity,
promotion, sale or advertising of goods sold by defendants, including, without limitation,
health and beauty products bearing a copy or colorable imitation of the plaintiff’s
trademarks and/or trade dress;

(vi)  From affixing, applying, annexing or using in connection with the
same any goods, false description or any representation, including words or other
symbols, falsely describing, falsely representing such goods as being those of Plaintiff
and from offering such goods in commerce;

(vil)  From using any trademark, trade name or trade dress in connection
with the manufacture, sale or distribution of any goods which may be calculated to
falsely represent such goods as being connected with, approved by or sponsored by
plaintiff;

(viii) From destroying, altering, disposing of, moving, removing,
concealing, tampering with or in any manner secreting any and all business records,
invoices, correspondence, books of account, receipts or any other documents or things
relating or referring in any manner to the manufacture, advertising, receiving, acquisition,
importation, purchase, sale or offer for sale, distribution, warehousing or transfer of any
Counterfeit Products bearing the plaintiff’s trademarks and/or trade dress;

(ix)  From assisting, aiding or betting any other person or business
entity in engaging in or performing any of the activities referred to in subparagraphs (i)
through (viii) above;

(b) that all infringing material be ordered seized, impounded and destroyed;

13



(c) that Plaintiff be awarded from the Defendants their damages in an amount to
be ascertained at trial, trebled, and reasonable costs, investigative expenses and attorneys’
fees, pursuant to 15 U.S.C. §1117, or an award of statutory damages, pursuant to 15
U.S.C. §1117(c); including reasonable costs, investigative expenses and attorneys’ fees.

(d) that Plaintiff be awarded from the Defendants punitive damages in an amount
to be ascertained at trial;

(e) that Plaintiff be awarded from the Defendants an amount to be ascertained at
trial, for unfair competition and/or unjust enrichment;

(f) that Defendant’s registration of the mark PRECIOUS BEAUTY be cancelled,
pursuant to 15 U.S.C. §§ 1064 and 1119.

() that Plaintiff be awarded such other and further relief as may be just and
proper under the circumstances.

Dated: March 10, 2006.
Respectfully submitted,

Boviar Oy

David M. Rogero, Escﬁ
Florida Bar No. 212172

David M. Rogero P.A.

2600 Douglas Road, Suite 600
Coral Gables, FL 33134
Telephone: 305-441-0200
Facsimile: 305-460-4099
E-mail: dmrogero@dmrpa.com
Attorney for Plaintiff
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Case 1:06-cv-20619-FAM  Document 32 Entered on FLSD Docket 11/21/2008 Page 1 of 1

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CLERK’S DEFAULT
Gapardis Health and Beauty, Inc., CASE NO. 06-20619-CV-MORENO
Plaintiff(s),
FILED by D.C.
V.
Nov 21, 2006
Pramil S'R'L' CLARENCE MADDOX
CLERK
U.S.DIST. CT.
S.D. OF FLA.
Defendant(s).
/

It appearing that the defendant(s) herein, Pramil S.R.L., is in default for failure to appear,

answer or otherwise plead to the complaint filed herein within the time required by law. Default is

hereby entered against defendant(s) Pramil S.R.L., as of course, on this date November 21, 2006.

CLARENCE MADDOX
CLERK OF COURT*COURT ADMINISTRATOR

By: s/Barbara Sohn
Barbara Sohn
Deputy Clerk

cc: Hon. Federico A. Moreno
David M. Rogero, Esq.
Pramil S.R.L.
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UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF FLORIDA
Miami Division

Case Number: 06-20619-CIV-MORENO
GAPARDIS HEALTH AND BEAUTY, INC.,

Plaintiff,
e

PN
CLOSED)\

CIVIL
CASE

PRAMIL S.R.L. (ESAPHARMA) and
INTERNATIONAL BEAUTY EXCHANGE.
INC,,

Defendant.
/

Fage tof2

DEFAULT FINAL JUDGMENT AS TO DEFENDANT PRAMIL S.R.L. (ESPHARMA)

AND ORDER OF REFERENCE TO MAGISTRATE JUDGE FOR
DETERMINATION OF DAMAGES

THIS CAUSE came before the Court upon Plaintiff's Motion for Entry of Judgment After

Default Against Defendant Pramil S.R.L. (Espharma) (D.E. No. 34), filed on December 6, 2006.

THE COURT has considered the motion and the pertinent portions of the record, and is

otherwise fully advised in the premises. A default has been entered against Defendant Pramil S.R.L.

(Espharma) for failure to answer or otherwise plead to the Summons and Complaint served by

Plaintiff, Counsel for Plamntiff filed an Affidavit with the Court as to the amount due from Defendant

Pramil S.R.L (Espharma). Accordingly, it is

ADJUDGED that the Motion for Default Final Judgment is GRANTED. Judgment is hereby

entered in favor of Plaintiff GAPARDIS HEALTH AND BEAUTY, INC. and against Defendant

PRAMIL S.R.L. (ESAPHARMA) and INTERNATIONAL BEAUTY EXCHANGE. INC.. This

Cause is DISMISSED with prejudice with each party bearing its own fees and costs. Fed.R.Civ.P.
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41(a)(1)(i1). Further, all pending motions are DENIED as MOOT with leave to renew if appropriate
It is further

ADJUDGED that, pursuant to 28 U.S.C. § 636 and the Magistrate Judge Rules of the United
States District Court for the Southern District of Florida, the above-captioned action is referred to
United States Magistrate Judge Andrea M. Simonton to take all necessary and proper action as
required by law, with respect to the issue of damages. Pursuant to Magistrate Judge Rule 1(C),
the Magistrate Judge need not submit a Report and Recommendation to this Court for disposition
of non-dispositive motions which have been referred.

It shall be the responsibility of the respective parties in this case to note on all motions and
submissions pertaining to the referenced matters the name of the assigned Magistrate Judge Andrea
M. Simonton. An additional courtesy copy of all materials necessary to the resolution of the referred

matters shall be directed to the Magistrate Judge Simonton's Chambers.

DONE AND ORDERED in Chambers at Miami, Florida, this 9th day of January, 2007.

/FE,%CO A. MORENO
UNITED STATES DISTRICT JUDGE

Copies provided to:
Counsel of Record

U.S. Magistrate Judge Andrea M. Simonton
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UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF FLORIDA
Miami Division
Case Number: 06-20619-CIV-MORENO
GAPARDIS HEALTH AND BEAUTY, INC.,
Plaintiff,
VS,
PRAMIL S.R.L. (ESAPHARMA) and
INTERNATIONAL BEAUTY EXCHANGE.
INC.,

Defendants.
/

ORDER GRANTING PERMANENT INJUNCTION AGAINST
DEFENDANT PRAMIL S.R.L. (ESPHARMA)

THIS CAUSE came before the Court upon Plaintiff's Motion for Entry of Permanent

Injunction against Defendant Pramil S.R.L. (Espharma) (D.E. No. 44-1), filed on February 13, 2007.

THE COURT has considered the motion and the pertinent portions of the record, and being
otherwise fully advised in the premises, it is

ADJUDGED that the motion is GRANTED. 1t is hereby ordered that Defendant Pramil
S.R.L. (Espharma), and those persons or entities in active concert or participation with it, are
permanently enjoined:

(1) From using the trademarks OMIC PLUS and REGGE LEMON or reproductions, or
copies thereof;

(i1) From processing, receiving, manufacturing, assembling, distributing, warechousing,
shipping, transshipping, transfering, storing, advertising, promoting, offering, selling, offering or

holding for sale, disposing, or in any other manner handling or dealing with any goods, packaging,
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wrappers, containers and receptacles, bearing the trademarks OMIC PLUS and REGGE LEMON or
reproductions, or copies thereof;

(i)  From infringing the trademarks OMIC PLUS and REGGE LEMON;

(iv) ~ From using any reproduction, or counterfeit, or copy or colorable imitation of the
Plaintiff's trademarks in connection with publicity, promotion, sale, or advertising of goods sold by
Defendant, including, without limitation, health and beauty products bearing a copy or colorable
imitation of the Plaintiff's trademarks;

(v) From affixing, applying, annexing or using in connection with goods manufactured,
sold or distributed by Defendant, any words or other symbols making a false description or
representation describing such goods as being those of Plaintiff, and from offering such goods in
commerce;

(vi)  From using any trademark or trade dress as defined above in connection with the
manufacture, sale or distribution of any goods which falsely represent such goods as being connected

with, approved by or sponsored by Plaintiff;

It is further ADJUDGED that this Court shall retain jurisdiction of the parties for purposes

of enforcement of the Permanent Injunction.

DONE AND ORDERED in Chambers at Miami, Florida, this 23rd day of May, 2007.

RENO

Copies provided to: Counsel of Record



